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RECENT IMPORTANT DECISIONS 



Administrator — Appointment of, on Disappearance of Person. — The 
statute provided for the appointment of a special administrator in cases where 
4 'the death of the person whose estate is in question is not satisfactorily 
proved, but he is shown to have disappeared under circumstances which 
afford reasonable grounds to believe either that he is dead, or has been 
secretly confined, or otherwise unlawfully done away with." Under this 
statute a special administrator was appointed to take charge of the estate of 
one Louis Houg who mysteriously disappeared. After a few years Houg 
appeared and demanded his property. Held, that the statute was invalid as 
depriving a person of his property and its possession without notice or due 
process of law when applied to the property of a living person ; and that the 
administrator, though acting in good faith, could not recover his reasonable 
costs and disbursements. Clapp v. Houg (1904) , — N. D. — , 98 N. W. Rep. 
710. 

The decision in this case is undoubtedly correct. The new feature about 
it is merely the application to the administrator's costs and disbursements of 
the principle laid down in the leading case of Scott v. McNeal, 154 U. S. 34, 
14 Sup. Ct. Rep. 1108, 38 I/. Ed. 896. That case decided "that probate courts 
have no power to administer on the estates of persons living, and that the 
disposition of the property of living persons by a court without notice to the 
owner is not due process of law, and is therefore a violation of the Fourteenth 
Amendment of the Constitution of the United States." Woerner's Ameri- 
can Law of Administration, Vol. I. , § 212. 

Agency — Collection of Notes— Possession of the Instrument — 
Apparent Authority. — M, a real estate broker, negotiated a loan which 
was secured by the note and mortgage of the defendant. It does not appear 
whether or not the defendant dealt with M as the agent of the party who made 
the loan. While W, an assignee through whom the plaintiff gets title, was 
the owner of the note, the defendant paid the interest and made two pay- 
ments on the principal to M who failed to account for the payments of prin- 
cipal. While W and others owned the note, M received payments of interest 
and accounted for the same. While W owned the note M transacted a large 
amount of business for her, such as effecting loans and collecting money due 
on securities for the loans. These transactions and collections were entered 
upon the books of M. In this action on the note the defendant claims credit 
for the two payments of principal on the ground that M had apparent author- 
ity from W to receive the payments ; but the trial court ruled that there 
could be no legal inference of apparent authority from the facts proved 
because M did not have possession of the note. Held, this ruling was error. 
Union Trust Co. v. McKeon et al. (1904), — Conn. — , 56 Atl. Rep. 109. 

The court holds that, if M, under the circumstances disclosed in the case, 
had been in possession of the note with W's consent, when the two payments 
were made, and if the defendant made the payments in good faith in reliance 
upon such possession, then M would in law be the agent of W as to such 
payments. Williams v. Walker, 2 Sandf. Ch. (N.Y.) 325; Wheeler v. Guild, 
20 Pick. (Mass.) 545, 32 Am. Dec. 231; Hatfield v. Reynolds, 34 Barb. (N. 
Y.) 612; Crane v. Gruenewald, 120 N. Y. 274, 24 N.E. Rep. 456, 17 Am. St. 
Rep. 643; Haines v. Pohlman, 25 N. J. Eq. 179; but snch possession is not 
essential to the existence of apparent authority. Although possession of the 
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instrument is an important fact in such cases, yet in the absence of possession 
apparent authority may be inferred from other facts. Doyle v. Corey, 170 
Mass. 337, 49 N. E. Rep. 651; Quinn v. Dresbach, 75 Cal. 159, 16 Pac. Rep. 
762, 7 Am. St. Rep. 138; General Convention of Ministers v. Torkelson, 73 
Minn. 401, 76 N. W. Rep. 215; Shane v. Palmer, 43 Kans. 481, 23 Pac. Rep. 
594; Wilson v. La Tour 108 Mich. 547. See Security Co. v. Graybeal, 85 la. 
543 and Mechem on Aobncy, 2 371 et seq. 

Appeal — Right to Appeal After Satisfaction of Judgment. — A 
foreign corporation required by judgment to observe certain statutory require- 
ments as a condition to doing", business in the state, complied with the judg- 
ment rather than lose the profits of certain contracts that would have to be 
performed before the case could be decided on appeal. It then appealed 
from the judgment to avoid the effect of the judgment as res judicata in 
another action by the state against it, involving the same issues. Held, that 
the appeal must be dismissed, because the court cannot decide mere moot 
questions, and judgment having been executed there was nothing to decide. 
American Book Company v. State of Kansas (1904), 24 U. S. S. Ct.Rep. 894. 

The court said: "It makes no difference that the plaintiff felt coerced into 
compliance." See Note and Comment, p. 717. 

Attorney and Client— Divorce Cases— Contingent Fees— Preven- 
tion of Reconciliation. — An attorney at law made a contract with a woman 
for retainer fees in a suit for divorce and alimony, and in a capias case, both 
pending against her husband at the same time. Later the same parties 
entered into a contract providing for fees based upon a percentage of the 
recovery in both cases. The basis of the compensation in case there should 
be a settlement was to be a minimum of $2,000 in the divorce, and $1,000 in 
the capias case. The woman was to pay the expenses of the litigation. Both 
cases were settled and the attorney brought this action for his fees. Held, 
he could not recover on the contract. McCurdy v. Dillon (1904), — Mich. 
— , 98 N. W. Rep. 746. 

The contract with regard to both the divorce suit and the capias case was 
held void as against public policy. The court could hardly be expected to 
grant a gross sum as alimony if it knew the wife had contracted to pay some 
portion of that sum to her solicitor. When differences arise between husband 
and wife the law favors reconciliation whenever that is possible and practica- 
ble ; but such contracts as the one in question have a direct tendency to pre- 
vent such reconciliation. Jordan v. Westermdn, 62 Mich. 170, 28 N. W. Rep. 
826, 4 Am. St Rep. 836. Where there is no contract for fees except a void 
one, recovery may be had on a quantum meruit for services rendered in 
accordance with such contract. Cadman v. Markle, 76 Mich. 448, 43 N. W. 
Rep. 315, 5 L. R. A. 707 and note; Stearns v. Felker, 28 Wis. 594; Rust v. 
Larue, 14 Ky. (4 Litt. ) 411, 14 Am. Dec. 172. Contra, Mazureau v. Morgan, 
25 La. Ann. 281. For a discussion of contracts for fees that are champertous 
or otherwise void as against public policy, see Weeks on Attorneys, (2nd 
ed.), pp. 714-729. A married woman may make a binding contract for 
attorney's services in divorce proceedings. Wolcott v. Patterson, 100 Mich. 
227, 43 Am. St. Rep. 456, 24 L. R. A. 629 and notes. 

Attorneys— Disbarment — Attacking Honesty of Judge.— In an 
action for the cancellation of a contract the defendant's answer alleged that a 
justice of the supreme court had conspired with the plaintiff and had used his 
personal and judicial influence in promoting the litigation, solely for mali- 
cious purposes and for a portion of the fruits of the action. No evidence was 



